Property Tax

Reverse Property Tax Appeals

A little known but long established principal allows municipalities
to contest property tax assessments that may be erroneous

By Robert Blau, Esq., Blau & Blau

veryone knows that a property owner has the right to file a property tax appeal to the county

board of taxation or the New Jersey Tax Court. Very few know that the same statue that gives

the property owner the right to contest an assessor’s opinion of value gives the same right to the
municipality. The Appellate Division has noted that the stature, N.J.S.A. 54: 3-21, “clearly and
unequivocally accords both the taxpayer and the taxing district an independent right to appeal from a

property tax assessment'.”

How can this be? How can a municipality contest its own
assessment? The answer lies in a little known but long estab-
lished principal of New Jersey law. The assessor is a creature of
the Legislature, independent of control by the municipal gov-
erning body®’. Both the Courts and the Legislature have recog-
nized the need of the assessor to be free from municipal inter-
ference in making an assessment and in carrying our the
responsibilities of the assessor. Municipalities have a limited
role with respect to assessors so that assessors can carry out
their responsibilities free from political pressure®. But because
the Legislature has mandated thar an assessor cannor be pres-
sured to increase an assessment, it has also provided that the
assessor’s independent judgment can be appealed.
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Everyvone should recognize that even the best assessors occa-
sionally make a mistake. Reasonable minds may differ as to
the value of a property. Value after all is never a fact but mere-
ly a matter of opinion*. Even after a revaluation many assess-
ments can be wide of the mark.

Municipal tax appeals are governed by the same standard as
raxpayer appeals. N.J.S.A. 534:51A-6, commonly known as
“Chapter 123, establishes a presumptive common level of ratio
of assessed value to true value in non-revaluation years. If the
“true value™ of the property, as found by the county board of
raxation or New Jersey Tax Court, is more than 135 percent
above the common level then the county board or Tax Court
will increase the assessment by multiplying the common level



ratio by the true value. If the “true value”
of the property, as found by the county
board of taxation or New Jersey Tax
Court, is more than 135 percent below the
common level then the county board or
Tax Court will decrease the assessment
by multiplying the common level ratio by
the true value.

As in a conventional appeal, the origi-
nal assessment is presumed to be cor-
rect. The strength of the presumption is
exemplified by the nature of the evi-
dence that is required to overcome ir.
That evidence must be “definite, positive
and certain in quality and quantity to
overcome the presumption®,”

Political considerations
can be avoided by
isolating the governing
body from the team that
recommends appeals.

The New Jersey Supreme Court has
noted that the government’s primary
obligation is to comport itself with com-
punction and integrity and that, there-
fore, a municipality should not file a tax
appeal absent independent grounds for
believing in good faith that its assess-
ment is erroncous’. For that reason, and
because an attorney’s signature on a
complaint certifies that to the best of his
or her knowledge, information and
beliet that the facrual allegations have
evidentiary support, a municipality
should not file appeals in a scattershot
approach hoping that something sticks.
Besides, no plaintiff wants to pay for lit-
igation and not win.

It is imperative that the municipal
team consisting of knowledgeable atror-
neys and appraisers review all available
data available to them before recom-
mending properties to appeal. Sources of
dara include sales, assessor’s requests for
income and expense statements pursuant

to N.JLS.AL 54:4-34, (i.e. Chaprer 91
requests), and property record cards.
Interestingly, although New Jersey
Court’s consider it to be illegal “spot
assessing”™ for an assessor to increase an
assessment merely because of the sale of
a subject property’, a municipality may
appeal an assessment even if the sale of
the property played a role in the deci-
sion to appeal®. Although the assessor
may be consulted for his expertise or
data, the assessor should not determine
which assessments should be appealed.

Larger municipalities can take advan-
tage of their larger data set, but only if
the review team has the sophistication
and computer skills for effective cross-
referencing. When one class of property,
whether that class consists of industrial,
vacant land, retail, multi-family or even
a particular neighborhood, has been
found to have a significant number of
under-assessed properties, other proper-
ties in the same class should be exam-
ined in greater detail.

Political considerations can be avoided
by isolating the governing body from the
team that recommends appeals. While
appeals are filed in the name of the gov-
erning body, the governing body need
not, and may not want to, authorize
cach individual appeal. Rather, the gov-
erning body may prefer to authorize its
municipal attorney to investigate prop-
erties thart are significantly under
assessed and to appeal to the county
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board of raxation or Tax Court of New
Jersey as warranted. The municipal
attorney should, in most cases, retain
special counsel for that task.

To insure thar the appeals have a posi-
tive fiscal impact, the municipality may
want special tax counsel to take the case
on a contingent fee basis’. For the same
reason, the municipality may ask its
attorneys to advance court costs and
expenses of litigation (appraisal fees),
the repayment of which may be contin-
gent upon the outcome of the marrer®.
Retention of counsel with appraisal
expertise may, in many cases, avoid the
expense of appraisal fees altogether. b
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